
 

 

Briefing for the Public Petitions Committee 
 

Petition Number: PE1269

Main Petitioner: Tom French, on behalf of the Equal Marriage Campaign 

Subject: Right to same-sex marriage and mixed-sex civil partnerships 
Calls on the Parliament to urge the Scottish Government to amend legislation 
to allow same-sex marriage and mixed-sex civil partnership.   

 

Background 
 
Section 5 of the Marriage (Scotland) Act 1977 (c 15) prohibits marriage 
between two people of the same sex. At present, same-sex couples can only 
obtain legal recognition of their relationship by registering as civil partners 
under the Civil Partnership Act 2004 (c 33) (‘the 2004 Act’). 
The effects of registration of a civil partnership are very similar to marriage. 
However, an important difference between marriage and civil partnership is 
that the latter is a secular institution and cannot be solemnised before a 
religious celebrant. In contrast, a marriage may be a religious marriage or a 
civil marriage. 
Whilst opposite-sex couples can marry they cannot enter into a civil 
partnership by virtue section 3 of the 2004 Act. 

Scottish Government Action 
 
In 2003, in its consultation document on civil partnerships, the then Scottish 
Executive stated that, in its view, marriage should not be an option for same 
sex couples (para 5.8). 
In relation to the issue of whether civil partnerships should be extended to 
opposite sex couples the former Scottish Executive’s position was as follows: 
 

“In policy terms, we have consistently been clear that we do not intend 
to open up civil partnerships to opposite-sex couples. After all, a legal 
framework and form of civil recognition are already available to them. If 
they choose to cohabit, that is a matter for them. We do not think that it 
is necessary to extend civil partnership provision to them.” 
 
(Hugh Henry, former Deputy Justice Minister giving evidence at the 
meeting of Justice 1 Committee on 12 May 2004) 

http://www.scottish.parliament.uk/business/petitions/docs/PE1269.htm
http://www.scotland.gov.uk/Publications/2003/09/18312/27527
http://www.scottish.parliament.uk/business/committees/justice1/or-04/j104-2002.htm#Col766


 

 
SPICe recently contacted the Scottish Government to obtain its current 
position on same-sex marriages and opposite-sex civil partnerships. The 
response received was that the Government had no plans to change the law 
at present, but would give due consideration to the current petition before the 
Committee. 

Scottish Parliament Action 
 
As the (UK) Civil Partnership Bill related to Scottish family law (a matter 
devolved to the Scottish Parliament) a Sewel Motion1 pertaining to the Bill 
was agreed to by the Scottish Parliament on 3 June 2004, following 
consideration of the Bill by the then Justice 1 Committee. 
In 2004, the Petitions Committee considered Petition 737 calling for an 
amendment of the Civil Partnerships Bill so that religious celebrants could 
officiate at civil partnership registrations. Failing that, the petition proposed 
that registrars should be free to conduct civil partnership registrations at 
venues which have a religious connection. The Justice 1 Committee took 
account of the petition in its consideration of the Bill and the Petitions 
Committee, prior to closing the petition, advised the petitioner to make 
representations to the House of Lords which was considering the Bill in detail 
at that time.  
In 2009, the Petitions Committee also considered PE1239 calling on the 
Scottish Parliament to urge the Scottish Government to amend the Marriage 
(Scotland) Act 1977 to allow two persons of the same sex to register a civil 
marriage and a religious marriage if the relevant religious body consents. On 
16 June 2009 the Committee agreed to suspend consideration of the petition. 
In suspending the petition, the Committee agreed to write to the Scottish 
Government and the Equality Network seeking further responses on specific 
issues. 
 
Other recent developments 
 
In 2006, a British same-sex couple, married lawfully in Canada, challenged 
UK law claiming that their human rights were impeded by only being viewed 
as civil partners in the UK. They lost their high court case.2

 In January 2009, the US states of California, Florida and Arizona passed 
constitutional amendments prohibiting same-sex marriage. On the other hand, 
Massachusetts has permitted same-sex marriage since 2004 and Connecticut 
since 2008. In 2009, a further three states (Vermont, Maine, New Hampshire) 
passed bills legalising same-sex marriage and, in Iowa, there was a court 

                                            
1‘Sewel motions’ were replaced by ‘legislative consent motions’ in 2005. These parliamentary 
motions provide the mechanism by which the Scottish Parliament gives consent to the UK 
Parliament to legislate on issues devolved to the Scottish Parliament. See further: 
http://www.scottish.parliament.uk/business/legConMem/index.htm. 
2 Wilkinson v Kitzinger & Ors [2006] EWHC 2002 (Fam).  
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http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-04/sor0603-02.htm#Col8946
http://www.scottish.parliament.uk/business/petitions/docs/PE737.htm
http://www.scottish.parliament.uk/business/petitions/docs/PE1239.htm
http://www.scottish.parliament.uk/business/legConMem/index.htm


 

ruling to the same effect. Many other US states permit arrangements akin to 
civil partnerships between same-sex couples.  
In Europe the test case of Schalk & Kopf v Austria is currently pending before 
the European Court of Human Rights. The claimants are arguing that same-
sex couples’ right to marry is protected by the European Convention of 
Human Rights. 
 
 
Sarah Harvie-Clark 
Senior Research Specialist 
03 September 2009 
 
SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk

 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
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